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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/22/17 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC14-01229 
CASE NAME: B.A. RETRO INC VS. D.L. FALK  
HEARING ON MOTION TO/FOR ATTORNEYS FEES AND COSTS FILED BY D.L. 
FALK CONSTRUCTION 
* TENTATIVE RULING: * 
 
Defendant/Cross-Complainant D.L. Falk moves to recover its attorney fees as the prevailing 
party in this action.  The motion is unopposed.  It is uncontested that the parties’ contract 
provides for the prevailing party to recover its attorney fees, and that D.L. Falk is the prevailing 
party here.  The amount of fees requested is facially reasonable considering the stakes at risk in 
this case and the complexity of the issues involved.  B.A. Retro has not sought to call the fees 
into question, either as an overall total or with respect to any particular items or categories.  The 
motion is therefore granted.  D.L. Falk is awarded $422,486.75 as its reasonable attorney fees 
in this case.  The judgment may be amended to include that amount, as well as the costs 
allowed in Line 2. 
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 2.  TIME:  9:00   CASE#: MSC14-01229 
CASE NAME: B.A. RETRO INC VS. D.L. FALK  
HEARING ON MOTION TO/FOR TAX COSTS FILED BY B.A. RETRO INC 
* TENTATIVE RULING: * 
 
Plaintiff/Cross-Defendant B.A. Retro, Inc. has moved to strike or tax items of the costs sought by 
Defendant/Cross-Complainant D.L. Falk as the prevailing party in this case.  The motion is 
granted in part and denied in part. 
 
It would have been helpful if one side or the other had provided a copy of the memorandum of 
costs in the present papers, or as a courtesy copy.  The document, though apparently filed, has 
not yet made its way into the Court’s file for this case; the Court had to request a faxed copy 
from counsel. 
 
Expert Fees.  The fees of experts are not ordinarily recoverable after trial, even where a 
contractual prevailing-party provision expressly provides for them.  See Code of Civil Procedure 
§ 1033.5(b)(1); Ripley v. Pappadapoulos (1994) 23 Cal.App.4th 1616; Treat, A Proposed 
Revision of California’s Procedural Statutes and Rules for Seeking Prevailing-Party Attorney 
Fees, 12 JFK L. Rev. 11, 28-35 (2009).  As B.A. Retro does not contest, however, there is 
express discretionary authorization for expert fees here in Code of Civil Procedure § 998(c)(1). 
 
B.A. Retro does not directly challenge the amount of expert fees incurred here.  It argues that 
the Court, in its discretion, should strike these expert fees because there were unadjudicated 
motions in limine contesting the relevance of the experts’ topics as a matter of contract law.  It is 
true that if the trial had proceeded beyond the licensure issue, these expert analyses may or 
may not have been admitted.  But they were clearly key to at least part of D.L. Falk’s theory of 
the case, and that theory was not facially invalid.  D.L. Falk could not prudently have come to 
trial without having expert testimony prepared and ready to support the case it intended to put 
on.  The quickest way to lose a motion in limine is for the challenged evidence not to exist at all.  
The motion to strike is denied as to expert fees. 
 
Exhibits.  B.A. Retro challenges D.L. Falk’s item of costs for copying of exhibits, noting that most 
of the exhibits ended up not being used because the case was decided on a threshold issue.  
As with the preceding item, however, D.L. Falk was required to come to trial, prepared to try the 
entire case.  B.A. Retro does not point to any particular portion of the exhibits as entirely 
unnecessary.  Nor does the Court agree with the contention that binders and tabs should not be 
included.  On the contrary, binders and tabs are extremely helpful to the Court as well as the 
attorneys.  The motion is denied as to this item. 
 
ISB-Related Costs.  B.A. Retro objects to the inclusion of costs related to D.L. Falk’s cross-
complaint against ISB and related cross-defendants, including the cost of service of process on 
those defendants and the cost of deposing one of them.  The motion to tax is granted as to 
these items.  This was a distinct, though related, dispute that D.L. Falk was litigating against a 
party unrelated to B.A. Retro.  B.A. Retro should not be called on to pay the costs of D.L. Falk 
suing someone else. 
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D.L. Falk argues that B.A. Retro’s complaint forced D.L. Falk to cross-complain against ISB.  
ISB was contracted to perform structural steel work on the project at issue, and (according to 
D.L. Falk) its performance was inadequate.  It was to remedy that inadequacy that D.L. Falk 
hired B.A. Retro to do the work at issue in those parties’ bilateral dispute.  Thus, any damages 
awarded to B.A. Retro would have been damages that D.L. Falk would seek to collect from ISB.  
That explains why it was desirable, and strategically prudent, for D.L. Falk to sue ISB; but it falls 
short of showing that D.L. Falk was forced to sue ISB.  That was D.L. Falk’s own decision, in its 
own self-interest, and B.A. Retro should not have to pay for it. 
 
The Court notes that it is unable to reconstruct the amount for service of process costs sought to 
be taxed ($509.20) from the invoices attached to the Memorandum of Costs.  As D.L. Falk does 
not challenge the figure, however, it is accepted.  B.A. Retro’s figure for the amount of 
deposition costs to be taxed is overstated by four dollars. 
 
Proof of Service.  It appears that B.A. Retro may be challenging other items for the cost of 
service of process, though both the basis and the amount of that challenge is unclear.  The 
Court finds no defect in the Memorandum of Costs in this respect.  The motion is denied as to 
service of process other than on ISB or its personnel. 
 
Trial Transcripts.  The motion to strike is granted as to trial transcripts.  The expense of such 
transcripts is chargeable as costs only if the transcripts were “ordered by the court”.  Code of 
Civil Procedure § 1033.5(a)(3)(D)(9).  No such transcripts were ordered by the Court.  There 
was a stipulation to the use of a court reporter, but that is not even a stipulation for transcripts, 
let alone a court order. 
 
D.L. Falk says it will need the transcripts for appeal.  That may make them an allowable item of 
costs for the prevailing party on appeal, but it does not make them a proper item of costs in the 
trial court.  (The Court also notes that while the Barron declaration recites that B.A. Retro’s 
notice of appeal is attached as Exhibit 2, it is not in fact attached; nor is there a notice of appeal 
in the Court’s file.) 
 
The total amount to be taxed is $3,760.01.  The costs allowed are $21,060.09. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-02350 
CASE NAME: HALCOMB VS. DELIMA 
HEARING ON MOTION TO/FOR RELIEF FROM DEFAULT, TO SET ASIDE 
DEFAULT FILED BY MATTHEW DELIMA, MATTHEW DELIMA 
* TENTATIVE RULING: * 
 
Defendant’s motion for relief from default is set for an evidentiary hearing on October 27, 2017 
at 10 a.m.  If both parties agree to forgo such a hearing, they may notify the Court and the 
matter will be decided on the present papers. 
 
Defendant’s default has been entered twice – on April 9, 2015 and again on July 9, 2016.  No 
judgment has been entered on those defaults, however.  Defendant contends that this puts him 
within the six-month time to seek discretionary relief under Code of Civil Procedure § 473(b), 
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because the time runs from the entry of judgment.  That is incorrect:  Where the defendant 
seeks relief from an entry of default, the motion must be filed within six months of the entry of 
the default.  See 1 Weil & Brown, Civil Procedure Before Trial, (2017) ¶ 5:279.  In any event, 
defendant does not attempt to make any case for discretionary relief.  He does not assert any 
mistake, inadvertence, surprise, or excusable neglect. 
 
Instead, defendant rests his motion squarely on his assertion, not that he neglected to respond 
to service of process, but that he never received service of process at all.  If so, he is not subject 
to a six-month limitation.  A judgment is void if there has not been a valid service of summons.  
If there has not been a valid service of summons, the judgment (or here the default preceding 
the judgment) violates due process of law; it is void and can be set aside at any time.  See Code 
of Civil Procedure § 473(d); Peralta v. Heights Medical Center (1988) 485 U.S. 80, 84-85. 
 
Defendant contends that the motion may be granted on the basis that plaintiff has “waived” any 
default by serving discovery on defendant.  He cites no authority for the concept of a plaintiff 
waiving a defendant’s default in this fashion, and we can find none.  In any event, such a waiver 
would not render the default void. 
 
Clearly, then, the key to deciding this motion is the fact issue of whether or not defendant was 
actually served.  The written evidence submitted on that question is in conflict.  The Court 
concludes that the parties should be given an opportunity to present their evidence by live 
presentation, and hence sets an evidentiary hearing. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01908 
CASE NAME: DOE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION TO/FOR COMPEL DFNT NEW LIFE CHURCH'S RSP TO 
SPCL INTERR FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
Plaintiff, a minor, alleges that he was sexually abused by Kevin Lopez, a volunteer who 
supervised certain youth groups affiliated with defendant New Life Church.  Lopez has since 
been convicted of crimes concerning related conduct, though the Court does not know whether 
the charges of which Lopez was convicted involved this plaintiff. 
 
At issue on this motion are three interrogatories that plaintiff served on the Church.  
Interrogatories 70 and 72 seek identification of all children who participated in two specific field 
trips (to Baja and Lake Berryessa), during which (plaintiff alleges) he was subjected to 
inappropriate touching by Lopez.  Plaintiff argues that some of these children may have 
witnessed the inappropriate conduct.  More broadly, Interrogatory 73 seeks identification of all 
children “who were members of the youth group(s) on which Kevin Lopez served as a volunteer 
group leader including the group attended by plaintiff.” 
 
The Church objects to these interrogatories as improperly invading the privacy interests of the 
other children whose identities are sought.  The Discovery Facilitator recommended that the 
Church be ordered to respond in full.  Plaintiff now moves to compel responses.  He offers to 
enter into an appropriate protective order. 
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The present motion is denied as to Interrogatory 73.  The interrogatory is overbroad on its face.  
It includes all youth groups led by Lopez, even if this plaintiff was not involved in such groups.  
Even as to those youth groups in which this plaintiff did participate, the interrogatory is not 
limited to any particular times, places, or incidents at which plaintiff alleges that inappropriate 
conduct occurred.  Accordingly, most if not all of the names to be disclosed would be those of 
children with no personal knowledge at all as to the incidents at issue in this lawsuit.  Plaintiff 
does not argue that he is entitled to discover these names for the purpose of establishing 
Lopez’s conduct toward other victims, and hence his predisposition to commit similar conduct as 
to this plaintiff.  Surely any such predisposition is sufficiently established by Lopez’s criminal 
conviction. 
 
Plaintiff has a much stronger relevancy argument as to Interrogatories 70 and 72, which may 
well turn up direct eyewitnesses to the incidents in question.  Admittedly, however, such 
identification threatens an invasion of the privacy of the children whose names would be 
disclosed.  Before the Court orders that their names and contact information be turned over, it is 
appropriate to give those persons (or their parents) an opportunity to object and be heard.  See 
Doe 2 v. Superior Court (2005) 132 Cal.App.4th 1504, 1520-21; Olympic Club v. Superior Court 
(1991) 229 Cal.App.3d 358, 364-65. 
 
Accordingly, the parties are directed to meet and confer as to the manner and form of an 
appropriate notice that the Church will send to all persons who would be identified in full 
responses to Interrogatories 70 and 72 (and, if they are still minors, their parents or guardians).  
The notice should apprise them that the Court may order disclosure of their names and contact 
information, and that they may be informally contacted by attorneys for either party and (if 
necessary) called on to provide formal testimony, in deposition or in trial.  The Court strongly 
suggests also that the attorneys should meet and confer now as to the terms of an appropriate 
protective order, so that those protections may be disclosed as well. 
 
Such persons may of course file formal objections or other responses with this Court, either 
in pro per or through attorneys (and using Doe identifications), to be considered at the continued 
hearing on this motion.  Alternatively, they may provide informal objections or responses to the 
Church, for the Church to pass along to the Court.  (The Church will be responsible for 
confirming that any such communications come from the persons (or their parents or guardians) 
who have a right to object; but the identities of the responding children or parents need not be 
disclosed to the Court or plaintiff.) 
 
For clarity, at this point the Court is not ruling or signaling that it will disallow disclosure of the 
names of anyone who objects.  That remains to be decided at the next hearing.  The Court is 
simply according a right to be heard, for those persons whose privacy interests are directly at 
stake on this motion. 
 
The motion to compel is denied as to Interrogatory 73.  As to Interrogatories 70 and 72, the 
motion is continued to November 17, 2017 at 9:00 a.m.  Any objections or other responses 
(formal or informal) from the children, parents, or guardians concerned should be filed and 
served by November 3.  Either party may file responsive briefs by November 13. 
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 5.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. RAMIRO 
MIRANDA, MUIR ORTHOPAEDIC SPECIALISTS, A MEDICAL GROUP 
* TENTATIVE RULING: * 
 
The summary judgment motion has been withdrawn by stipulation. 

  

 6.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO/FOR AN ORDER APPOINTING A GENERAL RECEIVER 
& TRO FILED BY 29 SW LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion for an Order Appointing a General Receiver and Temporary Restraining Order 
in Aid of Receiver, pursuant to Code of Civil Procedure § 564(b)(1) and (9), is denied. 
 
Beginning in February of 2015, Plaintiff entered into both oral and written agreements with 
Defendants in a joint venture to purchase, rehabilitate, and sell a number of real properties in 
the greater Bay Area.  Through loans to Defendants, Plaintiff provided funding for the purchase 
of the investment properties and the costs associated with rehabilitation and financing the 
properties. 
 
Plaintiff brings this motion for an order appointing a receiver in order to maintain the status quo 
until this litigation can be resolved, to preserve those assets which are the subject of this dispute 
between the parties, and to ensure that the purpose of this action is not frustrated by further 
mismanagement or fraudulent transfer of said assets. 
 
Plaintiff alleges that over a series of months, Defendants obtained more than $3,600,000 in 
initial investment monies from Plaintiff.  This does not include the nearly $11,000,000 that has 
been vested in the properties to preserve them and safeguard Plaintiff’s investment.  Plaintiff 
alleges Defendants not only failed to rehabilitate the investment properties, but demonstrated a 
pattern of dishonest behavior and a conscious disregard for any security of Plaintiff’s 
investment.  Plaintiff contends that investment monies of Plaintiff and assets acquired through 
their use are being willfully shifted, exposed to numerous unfounded security instruments and 
generally subjected to unnecessary waste and devaluation. 
 
Plaintiff has laid out at least part of the factual basis for its merits case.  At this point defendants 
do not seek to argue the strength of that case.  This motion is therefore decided on the 
assumption that Plaintiff has shown a strong likelihood of prevailing at trial.  It does not follow, 
however, that a remedy as harsh as receivership – or as amorphous and untargeted as the 
receivership here proposed – is an appropriate pretrial remedy. 
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Receivership is an equitable remedy. The appointment of a receiver rests in a large measure in 
the sound discretion of the court.  “However, such power is not entirely uncontrolled and must 
be exercised with due regard to the facts presented in each particular case.” (Alhambra-
Shumway Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.)   
 
Courts are generally reluctant to grant a receivership prior to trial, because a receivership is a 
harsh, time-consuming, and expensive remedy. The appointment of a receiver is a drastic 
remedy to be employed only in exceptional circumstances.  (City and County of San Francisco 
v. Daley (1993) 16 Cal.App.4th 734, 744.) Courts usually prefer to regulate conduct of a 
business by injunctions, resorting to a receiver only when it is clear that an injunction will not 
work.  “Ordinarily, if there is any other remedy, less severe in its results, which will adequately 
protect the rights of the parties, a court should not take property out of the hands of its owners. 
[Citations.]” (Golden State Glass Corp. v. Superior Court (1939) 13 Cal.2d 384, 393.) 
 
The moving party has the burden of proving, by a preponderance of evidence, that appointment 
of a receiver is warranted.  (Alhambra-Shumway, 116 Cal. App. 2d at 874). The Court must 
consider the availability and efficacy of other remedies in determining whether to employ the 
extraordinary remedy of a receivership.  (Id. at 873.)   
 
Here, Plaintiff is concerned with preserving properties that were clearly meant as investment 
properties to be rehabilitated and sold, rather than occupied and possessed.  (Eggiman Decl., 
¶ 2.)  If Plaintiff prevails, pecuniary compensation would afford adequate relief. 
 
It seems that Plaintiff is seeking a receiver because it is concerned that Defendants may 
transfer their assets in attempt to make themselves “judgment proof”.  Plaintiff believes that 
Defendants have been using the money paid to them by Plaintiff to fund separate projects.  
(Eggiman Decl., ¶ 6.)  Plaintiff has provided no evidence why a preliminary injunction to enjoin 
transferring funds to other projects without the consent and knowledge of Plaintiff is insufficient 
to protect its rights.  “Where an injunction will protect all the rights of which the applicant for the 
appointment of a receiver appears to be entitled, a receiver will not be appointed.’ [Citations.]”  
(A. G. Col Co. v. Superior Court (1925) 196 Cal. 604, 613-14.) 
 
Further, the terms and scope of the receivership proposed here are very broad and hopelessly 
vague.  Plaintiff’s motion does not spell out that scope.  Plaintiff’s brief, however, says that the 
receivership will cover “those assets and accounts to be described in the resulting Order but 
which will necessarily the financial accounts of Defendants, the books and records of 
Defendants, the real property and property assets of Defendants and such other books and 
records as are the subject to this litigation.”  (Plaintiff Points & Authorities at 4:16-20.)  With no 
proposed order or specificity, the Court has no concrete idea of what it is being asked to grant.  
It appears, however, that Plaintiff has in mind something like a complete takeover of all of 
Defendants’ business affairs.  Moreover, the apparent purpose of the request is not to preserve 
the properties or income streams that form the specific subject of this litigation, but more broadly 
to prevent Defendants from making themselves judgment-proof.  If such a broad-brush takeover 
were to be appropriate at all, it would more properly be pursuant to a writ of attachment, not a 
receivership. 
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Moreover, while Plaintiff has shown what it says are Defendants’ past misappropriations, it 
attempts no specific showing of any specific future misappropriation or other misdeed of which it 
has specific reason for concern.  Plaintiff may seek to enjoin transfer or conveyance of the real 
property subject to the Agreement.  Plaintiff has not demonstrated the necessity to take control 
of the assets and accounts, books and records to ensure Defendants may have assets 
remaining to satisfy a judgment.  (According to Defendants, they have ownership of only one of 
the subject properties.  The others have been foreclosed upon.  Defendants say they are willing 
to work with Plaintiff to come to an agreement as to title and control.  (Opposition 7:11-16.).) 
 
As to other properties of Defendants, real and personal, prejudgment attachment may be an 
option to ensure available of assets to satisfy any judgments.  Plaintiff has not shown why this 
remedy fails to protect its interest. As there are less drastic remedies to adequate to protect 
Plaintiff’s rights, the motion for appointment of a receiver is denied.   
 
Finally, although Plaintiff requests that the Court issue a preliminary injunction “in aid of the 
receiver”, it does not spell out what in particular is to be enjoined, let alone showing why an 
injunction is needed.  Further, Plaintiff does not request any injunctive relief except in 
connection with the appointment of a receiver. 
 
Defendants’ Objection to Evidence (Declaration of Michael Eggiman) 

1. Overruled. 
2. Sustained in part, as to Paragraph 5(b)(iv), lines 14-16. Hearsay. 
3. Overruled. 
4. Overruled. 
5. Overruled. 
6. Overruled. 
7. Sustained.  No foundation. 
8. Sustained.  No foundation. 
9. Sustained.  No foundation. 
10. Sustained.  Argumentative. 
11. Overruled.  

 

  

 7.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the uncertainty over what attorneys (if any) will represent defendants, the CMC is 
continued to February 6, 2018, at 8:30 a.m. 
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 8.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS HCR MANORCARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DE LA CRUZ FILED 
BY DR. PEDRAM TAHER, M.D. 
* TENTATIVE RULING: * 
 
Department 12 has recused itself in this case pursuant to Code of Civil Procedure § 170.1.  The 
case will be reassigned to another Department, and counsel will be notified of a new hearing 
date. 

  

 9.  TIME:  9:00   CASE#: MSC17-00922 
CASE NAME: DAVIS VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO/FOR FILE SUPPLEMENTAL COMPLAINT FILED BY 
TERRY W DAVIS, JENNIFER C DAVIS 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file an amended complaint is granted.  No defendant 
has answered the original complaint.  Plaintiff may file the First Amended Complaint, in the form 
attached to the Fusch declaration, within two weeks. 
 

  

10.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS SAN RAMON UNIFIED SCHOOL DIST. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HALE FILED BY 
SAN RAMON UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant San Ramon Valley Unified School District’s demurrer to the First Amended 
Complaint is sustained with leave to amend. 
 
The demurrer to the first cause of action for disability discrimination is sustained.  To state a 
prima facie case of disability discrimination, Plaintiff must plead facts showing that (1) Plaintiff 
suffered a disability; (2) she was otherwise qualified to do her job; (3) she suffered an adverse 
employment, and (4) the employer harbored discriminatory intent.  See Avila v. Continental 
Airlines, Inc. (2008) 165 Cal.App.4th 1237, 1246-47.   
  
Elements 1 and 4 are not alleged.  Under the Fair Employment and Housing Act (“FEHA”), a 
covered mental disability is any of the following:  (1) any mental or psychological disorder or 
condition, such as intellectual disability; organic brain syndrome; emotional or mental illness or 
specific learning disabilities, that limits a major life activity; (2) any other mental or psychological 
disorder or condition that requires special education or related services; (3) having a record or 
history of a mental or psychological disorder or condition that is known to the employer; 
(4) being regarded or treated by the employer as having or having had any mental condition that 
makes achievement of a major life activity difficult; or (5) being regarded or treated by the 
employer as having or having had a mental or psychological disorder or condition that may 
become a mental disability.  See Gov’t Code § 12926(j). 
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Plaintiff does not identify a covered mental disability under the FEHA, which existed prior to her 
reporting the District’s alleged “unlawful practices”.  Rather, she identifies her “stress” caused by 
the District’s retaliation against her.  Paragraph 7 of the FAC states:  “Defendants retaliated 
against Plaintiff by continually harassing her to such an extent as to cause Plaintiff to be taken 
off work by her doctors because of stress.”  Paragraph 12 goes on to identify her mental 
disability as the stress caused by Defendants before she was taken off work and after she 
returned when the District allegedly exacerbated it with increased harassment. 
 
Plaintiff puts the cart before the horse.  Plaintiff must be mistreated in the first instance because 
of her mental disability, which is not the case here.  There is no allegation that Plaintiff had a 
mental disability as defined by Gov’t Code § 12926(j), and she was discriminated against by the 
District because of that disability.  Rather, the gist of Plaintiff’s case is that she was 
discriminated against because of her resistance to special education cutbacks, and that that 
discrimination caused stress.  It is not actionable under FEHA to allege that discrimination 
caused stress, rather than the other way around. 
 
Additionally, while the District’s “wrongful” conduct is set out in the government claim (attached 
to the FAC as Exhibit 1), this does not show that the District treated Plaintiff treated differently 
as a person with an alleged “stress disorder” than it would have treated someone who did not 
have a similar mental disability.  Paragraph 10(a)-(n) are conclusory and vague and identified as 
“acts of harassment and/or retaliation,” not of “mental disability discrimination.”   
 
The same is true for discriminatory intent or animus.  There are no facts alleged in the FAC 
about the District’s intent to discriminate against Plaintiff because of her mental disability.   
 
The demurrer to the second cause of action for disability harassment is sustained. To establish 
a prima facie case of FEHA harassment based on a disability, Plaintiff must plead facts 
establishing that:  (1) she is a qualified individual with a disability; (2) she was subject to 
unwanted harassing conduct because of her disability; (3) the conduct was severe or pervasive; 
(4) a reasonable person in plaintiff’s circumstances would have considered the work 
environment to be hostile or abusive; (5) plaintiff subjectively considered the work environment 
to be hostile or abusive; and (6) harm that was substantially caused by the alleged conduct.  
See CACI 2521(A). 
 
The FAC does not allege Elements 1 and 2, at a minimum.  As discussed above, the FAC does 
not adequately allege that the District took any conduct (harassing or adverse) with respect to 
Plaintiff due to her alleged stress and that her stress was a mental disability and not simply the 
effect of her alleged whistleblowing and its aftermath.  Essentially, it is impossible for Plaintiff to 
have been harassed because of any disability when she admits she had no disability at the time 
she was allegedly harassed.   
 
While this case seems so clearly to be one about retaliation and whistleblowing and not 
disability discrimination, it may be possible for Plaintiff to amend to allege a disability 
discrimination claim.  Paragraph 8 states:  “When she returned to work, Defendants deliberately 
harassed Plaintiff in order to exacerbate her stress and force her to resign.  The harassment 
escalated.”  Paragraph 8, standing alone, says nothing about harassment because of Plaintiff’s 
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mental disability.  In light of the previous paragraphs about whistleblowing and her need to take 
a stress leave thereafter, this paragraph appears to refer to harassment as continued retaliation 
for the whistleblowing.  However, it may be possible for her to state claim of disability 
discrimination, if she can allege that she was diagnosed with some kind of “stress disorder” – 
which qualified under the statute as a mental disability -- and because of that fact, the District 
put more pressure on her to force her to step down from her Principal position or quit.  In any 
event, that is not currently pleaded. 
 
The demurrer to the third cause of action for violation of Labor Code § 1102.5 is also sustained.  
To establish a prima facie case of retaliation under § 1102.5, Plaintiff must plead specific facts 
establishing that:  (1) plaintiff engaged in “protected activity;” (2) the defendant subjected plaintiff 
to an adverse employment action; and (3) a causal link existed between the protected activity 
and the defendant’s actions.  See Patten v. Grant Joint Union High School District (2005) 134 
Cal.App.4th 1378, 1384.   
 
The FAC does not plead Element 1, at a minimum.  An employee engages in protected activity 
when she discloses to a governmental agency or her own employer her reasonably based 
suspicions of illegal activity.  See Mokler v. County of Orange (2007) 157 Cal.App.4th 121, 138.  
Plaintiff is required to plead that she disclosed what she had reason to believe was “a violation 
of state or federal statute, or a violation of or noncompliance with a state or federal regulation.”  
See Carter v. Escondido Union High School District (2007) 148 Cal.App.4th 922, 933. 
 
The FAC itself does not contain any information about the “unlawful practices” that Plaintiff 
“resisted and opposed.”  (FAC, paragraphs 5, 6)  Only Exhibit 1 to the FAC contains the details 
of her objection to the treatment of children with disabilities in the special education context.  
Exhibit 1 is Plaintiff’s government claim.  That claim clearly sets out her objection to the District’s 
decisions with respect to disabled students in special education classes.  However, there is no 
reference or any indication of why Plaintiff believes this is against any law or regulation.  Her 
reference to the “illegality” of these practices is simply her conclusion. 
 

  

11.  TIME:  9:00   CASE#: MSC17-01709 
CASE NAME: WIND VS. SHANE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION & TEMPORARY 
RESTRAINING ORDER 
* TENTATIVE RULING: * 
 
This is a property-line dispute between residential neighbors.  Defendant has threatened to build 
a wall along what she claims is the proper boundary line, which would partially obstruct a 
pathway along the side of plaintiffs’ house.  Plaintiffs obtained a temporary restraining order 
prohibiting the building of that wall, pending the Court’s determination of the property boundary 
line.  Defendant did not appear in opposition to the TRO.  She refused to stipulate to a 
preliminary injunction, but she has filed no opposition to a preliminary injunction, nor made any 
other objection to it in court.  The preliminary injunction is therefore granted, with the same 
substantive prohibitions as the TRO. 
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12.  TIME:  9:00   CASE#: MSN15-0866 
CASE NAME: RENTON VS. CONTRA COSTA COUNTY 
HEARING ON LEGAL ISSUE ( MOTION) 
* TENTATIVE RULING: * 
 
As a preliminary matter, the Court exercises its discretion to consider all the papers filed by the 

parties, including those that were late-filed. Additionally, the Court sustains the County’s 

objection to the declaration of Jim Renton. It is largely a recitation of the history of this case and 

of Petitioner’s employment disputes with the County, and it is irrelevant to the issues presently 

before the Court. 

Petitioner Diane Renton, an employee of the Health Services Department of Respondent Contra 

Costa County, filed a First Amended Petition containing three causes of action, two of which she 

later dropped.  Her sole remaining claim is to compel the inspection of personnel records from 

the County under Labor Code § 1198.5.  She originally sought relief against both the County 

and an individual, Steven Victor Montoya, both of whom moved for judgment on the pleadings.  

The Court granted that motion as to Mr. Montoya without leave to amend and denied it as to the 

County.  Specifically, the Court rejected the County’s argument that Petitioner could not obtain 

her personnel records under § 1198.5 because she is subject to a Memorandum of 

Understanding as part of a collective bargaining agreement. 

There is no dispute that the County provided certain personnel records to Petitioner, but she 

contends that the records are incomplete.  Following a case management conference on June 

23, 2017, the Court ordered the parties to brief the issues of what records Petitioner believes 

are missing and what grounds if any the County has for not providing those records.  

Recognizing the difficulty in defining an absent set of documents, the Court did not require 

Petitioner to specifically identify each individual document. 

Petitioner’s supplemental brief reargues much of the factual history of the case.  But the very 

specific issue here is the nature of the missing documents, since inspection of those records is 

the sole remaining cause of action.  For the reasons outlined below, the Court denies the 

petition as to every requested category, with a single exception: The parties shall appear to 

discuss the issue of documents relating to a workplace investigation subsequent to the 

dissemination of the “diary,” as set forth below. The County’s Requests for Judicial Notice are 

granted.  

1. Records Subject to § 1198.5 
 

“Every current and former employee, or his or her representative, has the right to inspect and 

receive a copy of the personnel records that the employer maintains relating to the employee’s 

performance or to any grievance concerning the employee.”  (Lab. Code § 1198.5.)  The statute 

does not otherwise define the term “personnel records.”  The Labor Commissioner’s website 

provides that “personnel records” are those documents that “are used or have been used to 

determine an employee's qualifications for promotion, additional compensation, or disciplinary 

action, including termination.”  It then provides a non-exhaustive list of examples, including 
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employment applications, performance notices, layoff and vacation notices, performance 

reviews, and attendance records.  (County’s Request for Judicial Notice, Exh. C., p. 4.)   The 

County also provides legislative history indicating that the Governor vetoed an earlier version of 

the bill as it was “unclear” what records would come within its purview.  Thus, the Legislature 

added the phrase “relating to the employee’s performance or to any grievance concerning the 

employee” as a limitation on the available records.  (RJN, Exhs. A, B.)  

2. Deficient Personnel File 
 

First, Petitioner contends that her personnel file is deficient.  She claims that she was hired to fill 

the position of another nurse – Ms. Fult – but never assumed Ms. Fult’s duties under the specific 

job number for that position, 10600.   Yet the personnel filing does not show her being 

transferred to another position or performing duties other than those described for position 

number 10600. 

Petitioner believes that other employees were performing her work, she was performing work of 

others, and/or she was sent into a “do-nothing job” requiring only four hours of work per week. 

She had inquired of the Behavioral Health Director whether this reassignment was disciplinary, 

and he “swiftly announced” that the matter was in the hands of the personnel department and 

awaiting a decision. Petitioner contends she never received that decision and it was not in her 

file.  Likewise she was told that other personnel “did not want [her]” and were looking for a place 

to put her, though her file shows no deficiency. (Petitioner’s Brief, p. 5.)  

The County responds that Petitioner was not transferred to another position but relocated to 

another office, and she was never terminated.  (Declaration of Dorette McCollumn, at ¶¶ 4, 5.)  

Consistent with this, the records include a reassignment form showing the location change but 

no position change.  (Id.)  No deficiency exists in her file because she received good 

performance reviews.  Finally, oral statements would never be a part of the personnel records.  

The Court agrees that Petitioner seeks items that are beyond the scope of a records demand 

under § 1198.5.  Records of oral statements are not “personnel records” as that term is used in 

the statute.  The written file does not indicate a job transfer because there was none.  Plaintiff 

may disagree with the substantive nature of her transfer, but that does not mean any records 

are missing from what was provided to her. Whatever grievances Petitioner may have in terms 

of her transfer and “do-nothing job”, they do not establish a claim that she has been provided 

incomplete records under § 1198.5.  The petition is denied as to this claim. 

3. The “Diary” 
 

Next, Petitioner seeks documents related to a “diary” – portions of which Petitioner claims she 

has in her possession already – which included malicious statements about her that were 

designed to get her terminated.  It is unclear who created this document, though Petitioner 

claims it was drafted at the behest of management.  Petitioner further believes that there was a 

workplace investigation concerning the “diary” and that more such documents exist from prior to 

the date she received a copy.  
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As to the diary itself, the Court agrees that it is not a “personnel record” under section 1198.5, 

which concerns only official records “that the employer maintains” and not documents created 

by individual employees.  Thus, the petition is denied in that respect. 

But in its response, the County is silent on one point:  whether or not there was a workplace 

investigation undertaken as a result of the diary and whether any of those documents were 

made part of Petitioner’s file.  These documents would seem to fall within the statutory definition 

of “any grievance concerning the employee.”  (Labor Code §1198.5(a).)  The parties shall 

appear to discuss whether such an investigation occurred, what documents (if any) were 

generated, and whether § 1198.5 requires their production. 

4. Grievances 
 

Petitioner attached a grievance to her First Amended Petition, but the County claims it did not 

comply with the procedures outlined in the Memorandum of Understanding governing 

Petitioner’s employment, and thus was not included in her personnel file.  (Exh. D to County’s 

Brief, at pp. 71-72 [setting forth multi-step grievance procedure].)  Petitioner does not dispute 

this in reply.  In any event, this document is in her possession.  The Court denies the petition as 

to that request. 

In reply, Petitioner claims that this is only one of two grievances.  The second was a hostile work 

environment claim, evidenced by a letter from an attorney she retained.  (Reply, Exh. C.)  But if 

the first grievance did not comply with the MOU, neither would this short letter.  There is no 

indication Petitioner ever pursued the issue beyond this letter, which is already in Petitioner’s 

possession.  Nor does Petitioner offer any basis to conclude that additional documents exist in 

the personnel file related to this grievance.  Thus, the Court denies the petition as to these 

allegedly missing documents. 

5. Documents Related to Petitioner’s Transfer 
 

Finally, Petitioner requests two categories of documents concerning why she was transferred 
and what work she was to perform subsequent to the transfer.  These were provided in the form 
of job descriptions and the reassignment form.  Additional emails by and between Petitioner and 
her supervisors concerning her job duties, if indeed they exist, are not personnel records as 
contemplated by the statute.  It would be unrealistic, burdensome, and far beyond the scope of 
the statute to require the County to retain all such emails and general correspondence in the 
personnel file of each and every employee.  Accordingly, the petition is denied as to these 
items. 
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13.  TIME:  9:00   CASE#: MSN17-1282 
CASE NAME: RE MATTER OF MONTEGO VILLAGE T 
HEARING ON PETITION TO REDUCE REQUIRED VOTING PERCENTAGE ( FILED 
BY MONTEGO VILLAGE TOWNHOUSE HOMEOWNERS) 
* TENTATIVE RULING: * 
 
The petition is granted. 
 
Petitioner is a homeowner association.  The association’s existing CCRs were adopted in 1984.  
For some years the association has been attempting to update and modernize the CCRs in a 
variety of respects.  The effort has met with a seemingly intractable obstacle, however:  The 
CCRs require that any amendment to the CCRs requires the affirmative vote of at least 75% of 
the voting rights in the association.  Not surprisingly, the problem has been one of member 
apathy, not opposition.  In the recent round of voting on the proposed amendments, of sixteen 
purported ballots returned, one was determined to be invalid; one was opposed; and 14 were in 
favor.  This was insufficient to meet the 75% threshold, however, which at present requires 21 
affirmative votes.  The Court is satisfied that the association took reasonable and diligent steps 
to encourage member participation. 
 
Civil Code § 4275 allows a court to authorize an amendment under certain circumstances.  The 
Court is satisfied that all the conditions laid out in § 4275(c) are satisfied here.  It accordingly 
approves the present petition and authorizes the adoption of the Amended and Restated 
Declaration, as voted on by the members and attached as Exhibit C to the Petition. 
 
It is worth explaining exactly what the Court is and is not doing.  The present amendment 
includes an express reduction of the percentage vote needed to amend the CCRs, from 75% 
(as stated in prior Art. IXX(b) [sic]) to 51% (as stated in Art. XIV of the Amended and Restated 
CCRs).  That, directly, is what the Court is approving substantively. 
 
The Court understands that the new CCRs also include a variety of other amendments.  The 
Court is in no position to approve or disapprove of the substance of any such other amendments 
on their merits.  They have not been identified to the Court (by redlined draft or otherwise), and 
there is nothing in the present Petition that explains what any of these other amendments are, or 
why they are good ideas. 
 
Rather, the Court’s present action is a two-step procedure, being accomplished in a single 
pleading and court order.  First, the Court is approving the reduction of the requisite voting 
threshold from 75% to 51%.  And then second, the Court is approving (retroactively, so to 
speak) all the other proposed amendments to the CCRs on the basis of their having been 
approved by a vote of greater than 51% in the recently conducted voting. 
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14.  TIME:  9:01   CASE#: MSC16-01005 
CASE NAME: BRENNON B. VS WCCUSD 
HEARING ON CONCERNS ON DEF’S MENTAL EXAM. 
* TENTATIVE RULING: * 
 
At a recent ex parte proceeding the Court set this hearing, with an accelerated briefing 
schedule, as to whether defendant should be permitted to conduct a mental examination of 
plaintiff, and if so, with what parameters and scope. 
 
Timing.  Plaintiff’s attorney, though filing appropriate papers, objects that the briefing schedule 
has been too quick to enable her to file a full response, and requests more time.  The schedule, 
however, was set (without objection) in light of the proximity of the trial date.  The Court 
considered putting this hearing off until next week when the motion for trial continuance will be 
heard, but did not do so because of the concern that doing so might leave too little time before 
trial in which to conduct any examination.  Plaintiff cannot ask for a more leisurely timetable for 
consideration of this and similar pretrial matters while also resisting any effort to move the trial 
date. 
 
The same consideration applies to the concern in Dr. Hong’s declaration, speculating (with no 
details or factual support) that plaintiff might be at a critical stage in treatment, and therefore 
suggesting that the timing of any mental examination should be “coordinated” with that 
treatment.  The Court has no idea whether there is any medical problem with the timing of the 
proposed examination, and it does not appear that Dr. Hong has any such information either.  If 
this is a problem, however, then again plaintiff may want to reconsider his views as to the trial 
date. 
 
Interview.  The Court approves, in part, defendant’s proposal for a mental examination by face-
to-face interview.  Plaintiff has certainly placed directly at issue the question of whether plaintiff 
has suffered any mental or emotional harm from the alleged incidents.  Plaintiff does not explain 
how he proposes to prove this at trial without any testimony from plaintiff himself, but 
presumably that will rely heavily on medical and other experts who are working from their own 
interviews with plaintiff on this very subject.  The defense is entitled to reasonable access to 
plaintiff to enable themselves to understand and challenge plaintiff’s case. 
 
The Court deems reasonable defendant’s proposal of a two-hour time limit including breaks.  
The Court does not require that questions be provided in advance.  It should be understood that 
the topic of the examination is the allegation of mental and emotional damage.  It is not 
workable, however, to seek to script such an examination in advance, and the Court 
understands that seemingly peripheral questions may actually be useful to the experts on this 
subject, in ways that the Court might not be able to police.  The two-hour limit will itself provide 
an incentive for defendant’s expert to keep the interview on topic. 
 
Plaintiff’s mother and counsel may observe from outside the room.  Counsel, however, is not 
permitted to be in the room.  Medical examinations are not depositions, subject to the usual kind 
of lawyer objections.  Plaintiff’s counsel expresses concern that the questioning might invade 
attorney-client privilege.  It should be borne in mind, however, that information does not become 
privileged just because it was conveyed to an attorney.  Certainly there should be no questions 
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expressly calling for what plaintiff told his attorney.  Assuming that plaintiff’s responses may start 
to get into privileged communications, however, plaintiff’s counsel may intervene immediately as 
may be needed. 
 
Defendant proposes to videotape the interview.  Plaintiff points out that that is not lawful absent 
stipulation (e.g., Baqleh v. Superior Court (2002) 100 Cal.App.4th 478, 492).  Plaintiff does not 
argue otherwise in its reply.  Videotaping is not permitted. 
 
Psychological testing.  The Court disapproves of the proposed psychological testing.  Such 
testing does not seek to measure or identify emotional trauma from events, and defendant does 
not offer any explanation of how such testing would be expected to shed significant light on that 
topic.  Assuming that the results of such testing might be necessary as a predicate to 
interpreting the interview, defendant has available the testing done in 2015 in connection with 
plaintiff’s IEP.  Defendant makes no convincing showing that the results are likely to have 
changed significantly since that time. 
 
Interview with mother.  Defendant requests an interview with plaintiff’s mother concerning 
medical history.  (The Court notes that defendant offers to allow the mother to observe the 
psychological testing, but also proposes that the interview will occur at the same time.  As the 
Court is disallowing both of those, however, that problem solves itself.)  Defendant has plaintiff’s 
medical history available.  To the extent defendant needs to supplement that information, it may 
pursue (or could heretofore have pursued) conventional discovery on that topic, including a 
deposition of the mother.  If time no longer permits such discovery, that is because defendant 
did not timely pursue it.  There is no warrant for an interview of the mother as part of a “mental 
examination”. 
 

 


